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DECIBIOM |

FILE: B-18y 402 DATE: LT 12 W

MATTER OF:  pefmbursements of total performance or payment

bond premiums to contractor in first progress

DIGEST: Pdyment
Refmbursement {o Govarnment contractors of the
total amwunt of paid performanca and payment
bond premiums in the first progress paymont
can he authorized by aumﬂn? the relevant
ASPR and FPR clauses to specifically so pro-
vide. Such reimbursemsents ars not paywents
for future performance, but are reimbursenents
to the centractor for nis costs in providing
& surety satisfactory to the Govermment as
required by law, and therefors, are not
prohibited by 31 U.S.C., B 529. Prior Comp-
troller General decisiuns clarified.

This decision 1s 11 response to an inquiry submitted by
Robert J. Robertory on tehalf of the National Research Council,
Au$lding Research Advisory Board, Standing Committee on Procurement
Puticy (BRAZ Committee), asking whether our Office would object to
revising the Armed Services Procurement Reguletion (ASPR) and the
Federal Procuresent Regulations (FPR) to authorize the consideration
of paid performance bond and payment bond premiums 1n cosputing
progress payments under Government contracts.

most of the bonds in guestion are required pursuant to the
Miller Act, 40 U.S.C. $8 270a-270d, which provides, in pertinent
part:

“(a) Before any contract, exceeding $2,000
in asount, for the construction, alteration, or
repair of any public butlding or public work of
the Unfled States {s awarded to any person, such
person shall furnish to the Unfted Statas the
followinp bonds, which shall bucome binding upon
the award of “he contract to such person, who {s
hereinafter designated as 'contractor':
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“(1) A rerformance bond with a surety
or svreties sat'!sfactory to the officar
awarding such comtract, and in such amount
as he shall veem adequate, for the pro-
tection of the United States.

“(2) A payaent bend with a surety or
sureties satisfactory to such officer for
the protectiun of all persons supplying
labor and materfail in the presecutiom of
the 1ork provided for i{n satd contract
for the use of cach such parsoa, * * *
40 U.S.C. § 270a.

Requiressnts for performance and payment Londs in situatioms not
covered by the Hiller Act are sat forth in the ASPR § 10-104 (32
C.F.R. § 10-104) and the FPR 83 1-10.104-2 and 1-10.506-2 (&1
C.F.R. §§ 1-10.104-2 and 1-10.105-2).

The URAB Comnittee, wiich 1s composed of reprasentatives of
[Fedaral agencies which Go comstruction, 1= reviexing on behalf of
the Office of Federal Procurement Policy the recommacdations of
Study Group 13-C of the Commission on Govermment Procurement:
"That the Governiment pay perfor=ance and payment bond premiums to
the contractor {n his submission of a receipted tnvrice.”

Th> Hational Association of Surety Bond Producers and the
Associated General Contractors of America support this recimmenda-
tion on the basis that having to pay an entire bend premium at the
time performynce and payment bonds are {ssued, with refabursomsnt
betng pro-raied over the 1ife of the contract, creates cash fiow
hardships for contractors of Timited financial mans and, becsuse
of the cost of wonay, results in higher contract prices to the
Government. Elsborating on this recommandation, Mv, Robert R. ruma,
General Counsel of tha Hational Assocfation of Surety Bomd Procwcers,
states fn & lettar to us:

“Surety bond producers are normally requfred
by the tarms of their agency contracts with suruty
companies to imke paymsnt of the premium fn full
within 60 days and, accordingly, they require a
contractor to pay the full bond premium within
30 to 45 days after contract award and bond
exacution, whether or not the premium has been
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paid by the ewner. In meat instances, this requives
the contrector to hervew meney to pay swch premiua,
and the cort of such bervowing oacomes an expense
ftam inciuded in the comtracvor's bid, thus making
the contract price mere cestly te tha owner.

"Tha gencral comntrector, moreover, has an
additiona]l exponie in the bids he receives from
s subcontracters, unless e pays them thelful}
bond premiuxs for thefr rubcontractor bonds run-
ning In M3 favor, as the cost of their expense
{or borrowing to pay bond premiums will be facluded
fn thely bids ts him, and passad on by him in his
bid to the owmer.

~ "Tho bonds vrequired by the Niller Act ara non-
cancelabla, once esscyted, \f: ther the premium has
been paid to the surety or mot, or for any other
reason.

“A t wJority of aon-fuedera? contracting
avthorities, buth public and pri~ate, have Tong
recognized that performance and payment bond
p uxs shouid properly be comsidered as »
mobilization 1tem and, &t such, patd in full In
the first estimate."”

The BRABE Committee also supparts the recommendation. However,
there is concern, based upon prior dectsions of our Office, that a
revision of the ASPR and the FPR progress payment clauset to {mplement
the recommendation wight be 1n violation of 31 U.S.C. § 529 (1970),
whicii provides, {n partiment part, as follows:

"No advance of public soney shall be made in
any case wless authorized by the appropriation
concerned or other Taw. And in all cases of con-
tracts for the perforwminca of any service, or the
dalivery of articles of any description, for the
use of the United Statas, payment shall not axceed
the valua of the service rendared, or of the
articles delivered previously to such payment, » & #"
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Thae submission refers to severs] of our prier Jecisions which,
directly or {n affect, disapproved ficlusion of the full assumt of
bond gmiw in initia] progress payments under comtract claises
(sinilar to the current standard clauses) previding fer progress
payments based on “material deliversd on the site and preparatory
work done & & #. % ¢ . Gen. 18 (1929); 8-112376, Oscomber 17,
1952; A-39327, November 19, 1931; A-38974, Octeber 15, 193]. Tw
question presentad, particularly ia regard to 9 Comp. Gen. 13 and
B-112376, supra, is whether these decisiens were based solely on
the terms n contract clauses or whether they reflect the view
that full reisbursemat for bond premiums at the outset necessarily
constitutes an advance paymmnt in violatiem of 3 U.S.C. § 529.

The former interpretation is correct. The comtracts {avolved
fn our prior dectsfors did mot specifically provide fer reimburisment
of bond premiums as such. Rather, the premfums censtitutad at most
a genural alement in the contrector's price or cost base, lie held
that paymant of bond prawtums did not represeat "matertal delivered”
or “preparatory work” withia the meaning of the progvss payment
clause. Thus we concluded that bomd premivms were recoveradle
{indirect)y) through progress paymsnts omly on the basis, and to
tha extent, of actual contract performmnce rendered which qualified
under the prog-ess paymssnt clause.

Our decisfon in B-112376, supre, 1s 1llustrative. That decision
statad in relavant part as follows:

“In the present instance, the contrector
undoubtedly took the bond presdum 1ato con-
sideration in arriving at the wnit prices for
which he agfeed to perfors the work, amd,
hence, as partia) payments are made based on
the percentage of work coupleted, as measured
by the sum total of the wit prices stipulated
to be pafd tharefor, he 1s automatically rim-
bursed for the pro rata part of the bond
premium to which ha s entitled. By also in-
clhiding the cozt of the bond, as such, in the
first partial payment voucher i recewping 1t
through deductions on subsequint vouchers in
the manner done and preposed, the contmctor
fs, in effect, reimtursed for the entire cost
of the bend Tong before the work has been com-
pleted. In other words, the amount of payment
15 1n axcess of the amount earmed by the con-
tractor under the contract. Thus, the inclusfon
of the amount representing bond premium, as
such, in the payment cons’itutes an advance of
public money, which, in the absance of specific
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statutery authority therefe:, is prohibited by
‘”c h 3' l'.s.CoAu . ug; 1 “l “. 1‘30.

This deciston hildsonly that a contracter may mot ba reisbuwsed under
tha pregrass gqqnt clause in excest of the aspunt of the comtract
price "earmed" by parformmnce which qualifies for progress paymemts.
Since reisbursemsnt for bend prediums was met separataly proviced
for, 1t could enly be recuvered, in effect, wndsr tha progress pay-
ment clause On the same prv reted basis as other general eloments

in the total wmit price. The fact that this decis’‘on deal? with a
payment {avoling bond premiums wis not the decisive factor. Tia
concluston would have hasn the sazv with respect to any general
elemmnt {n the {otal umit price.

We a with the submission that 31 U.S.C. § 629 does not
preclude initial reimbursement of the full bend oremiums 17 the con-
tract specifically so prevides. As the submission pcints out:

e e e the Coverammat roceives the full
banef{t of the performance bcad, and the Govern-
ment tha+ with subconiractors and laborers
the fxll bamefit of the paymmmt bond, fmmediatdly
upon those boads being fumished. This 13 because,
fn the case of the performance bond, 1f at any
time after the award the centractor shoyld fafl
te perform, the surety 1s sbligated to underwrite
cespleta performance «pon demand by tha Government,
and the bomd 138 Yrrevocable. in the case of the
payment bond, the Guvernment receives bemefits
from the date of award because the existencs of
the bond demenstratively broadens competfition for
subcentractors (with resultant Jower prices) and
‘BRAusa the Governmeat 13 relieved ?rom harassment
by wmpaid subceatractors, suppliers, anc laborers.
The banefits toc the Govermment from the bonds are
a: real as work perforwed or mterials acquired.”

More fundamentally, 1f refmbursement for bomd premfums 1{s
specifically suthorized by the contract, nc "advance payment” is
sven iavelved In thetr full payment upen subwission of a recefpted
inroice. ¥We have Tong Meld that 31 U.S.C. § 529 prohibits the com-
pensation of contractors for sarvices which have net been received,
50 as to avoid the possibiifty of Government 1055 In tha event the
contractor, arfter receipt of full payment, should fail to perform
nis contract obifgations. See, 8.g., B-180713, Aprii 10, 1974, and
casas cited. Where the Government undertakes an obligation in the
contract to reisburse the contrector for performance and payment
bondr, the contructor earmms such reimbursement upon obtaintag the
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bonds. In sther words, once th? bonds have bean sbtaimed, the com-
tractor has fully performsd his part of the sargain tn order te
“earn” 4l reisbursemsat. There {s no further perfermnacs fer him
to render in order to receive reimdbursoment for the bomd premfiums.

For the reasons stated above, 1t i3 owr opinien that 31 U.S.C.
§ 529 doas not preclude the Government from previding i cemtrects
for full refmdyrsement of bond premiums (where otherwise appreprists)
upon presentation of recaipted {wseices. While met necessarily the
only aitamative, this rould be accomplfshed by amsnding the standard
prograsy payment clauses. e nots ia this regard that the applicablc
statutes place mo Timitation on how the progress paymsats sre to be
computad, cther than that they can net excesd the wnpatd portiom cf
;h;sgo?%;;gt): price. Sas 10 U.S.C. § 2307 (1970) and 41 U.S.C.
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